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U.S. SENTENCING COMMISSION GUIDELINES M ANUAL
CASE ANNOTATIONS — FOURTH CIRCUIT

CHAPTER ONE: Introduction and General Application Principles
Part B General Application Principles

81B1.1 Application Instructions

United Satesv. Fenner, 147 F.3d 360 (4th Cir.), cert. denied, 525 U.S. 1030 (1998). The
district court did not err in applying a cross-reference that resulted in a substantia increase in the
defendants’ sentences. The cross-reference in USSG §2K 2.1 required the application of the homicide
guideline where death resulted from the firearms offense for which the defendants were sentenced; the
defendants had previously been acquitted of the homicide in state court. The defendants argued that
the increase was so large that it could not be imposed on the basis of conduct they had been acquitted
of without a violation of their rights to due process. The Court of Appeals rejected this argument,
reasoning that the USSG §2K2.1(c)(1)(B) cross-reference does not create any presumption that the
firearm offense of which the defendants were convicted involved death. Further, the Court of Appeals
reasoned that the increase to which the defendants were exposed on account of the cross-reference,
from 42 to 55 years imprisonment and from 115 to 210 months' imprisonment, respectively, did not
implicate due process concerns nor did the cross-reference become the tail which wags the dog of the
substantive offense. The cross-reference does not create a new offense or increase the statutory
maximum to which the defendants were exposed, but merely limits the discretion of the district court in
selecting an appropriate sentence within the statutorily defined range.

81B1.2 Applicable Guidelines

United Satesv. Locklear, 24 F.3d 641 (4th Cir.), cert. denied, 513 U.S. 978 (1994). The
district court erroneously applied USSG 82D1.2 as a specific offense characteristic to increase the
defendant's base offense level. The defendant was charged with conspiracy to possess with intent to
distribute cocaine and marihuana, in violation of 21 U.S.C. 88 841(a)(1), 846. The indictment aso
included a reference to the defendant's use of persons under the age of 18 in furtherance of the
conspiracy, in violation of 21 U.S.C. § 861. However, he was never actually charged with this offense,
and the jury was never asked to find whether this activity occurred. Nonetheless, the district court
enhanced the defendant's base offense level because the indictment gave him notice that his conduct
violated section 861. In effect, the district court treated USSG §2D1.2 as a specific offense
characteristic. The circuit court disapproved of this approach and concluded that it was inconsistent
with the plain language of the guiddlines. But see United States v. Oppedahl, 998 F.2d 584, 587
(n.4) (8th Cir. 1993) ("Section 2D1.2 does not require a conviction under 21 U.S.C. § 860 in order to
consider such drug activities as relevant conduct in calculating the defendant's base offense level."
Section 1B1.2 instructs the sentencing judge to determine first the proper guideline and then any

U.S Sentencing Commission Fourth Circuit
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applicable specific offense characteristics under that guideline. Section 2D1.1, the guideline applicable
in the instant case, has its own specific offense characteristics which do not include a cross-reference to
USSG §2D1.2. Had the Commission wanted to include the use of persons under the age of 18 asa
specific offense characteristic, it could have done so under USSG §2D1.1(b).

§1B1.3 Relevant Conduct

United Sates v. Butner, 277 F.3d 481 (4th Cir. 2002). The district court erred when it did
not include the full amount of the post-conversion deposits in the loss amount involved in the conspiracy
to commit bankruptcy fraud. The appellate court held that the district court should have included the
deposits as relevant conduct for sentencing purposes based on uncontroverted evidence. The
defendant was convicted by ajury of conspiracy to commit bankruptcy fraud and bankruptcy fraud.
The amounts of deposit were not in dispute, thus the quantity of loss was not a factual dispute. Those
deposits served to link the deposits to the conspiracy. The appellate court ruled that if the district court
had looked at the uncontroverted evidence, it would have been established that the post-conversion
deposits were conduct relative to the conspiracy for sentencing purposes under USSG §1B1.3.

United States v. Chong, 285 F.3d 343 (4th Cir. 2002). The district court erred in applying a
two-level enhancement for reckless endangerment based on USSG §1B1.3(a)(1)(B). The defendant
pled guilty to conspiracy to possess with intent to distribute more than 50 grams of cocaine base and
possession with intent to distribute 50 grams of cocaine base. The court applied a two-level
enhancement because a codefendant, in an attempt to flee the police, drove down a one-way street and
crashed the vehicle. The appellate court held that the relevant conduct standards are only to be applied
in the absence of any specific provisions to the contrary in the underlying guideline. The court noted
that a specific provision existsin Application Note 5 of USSG 83C1.2 which states "under this section,
the defendant is accountable for his own conduct and for conduct he aided or abetted, counseled,
commanded, induced, procured, or willfully caused.” Because the record was incomplete as to
whether the defendant’s own conduct met the standard set in Note 5, the application of USSG §1B1.3
was inappropriate here.

United States v. Dove, 247 F.3d 152 (4th Cir.), cert. denied, 534 U.S. 945 (2001). The
district court erred by including conduct that did not violate state law in its “relevant conduct”
calculation under USSG 8§1B1.3. The appellate court held that relevant conduct under the guidelines
must be crimind, rather than merely malignant or immora.® The defendant was convicted of violation
and conspiracy to violate the Lacey Act, a statute which imposes federal penalties for violations of state
law that involve interstate commerce. The defendant sold black bear gall bladders to an undercover
agent. The salewasillegal under Virginia state law where the defendant was prosecuted. However,
the court concluded that although the offer and acceptance were made over the phone, the sale

1The court also held that the district court’s determination of the market value of the galls, which
was based on the average retail price and not the lower “smuggler’s price,” was not clearly erroneous for
purposes of enhancing the sentence under USSG 82F1.1. Id. at 159.
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occurred in West Virginia—where the defendant operated his shop, where the undercover agent picked
up his merchandise, and where the sale of the gall bladders was legal. Because the sale did not violate
West Virginia state law, the necessary nexus for prosecution under the Lacey Act-aviolation of state
law—was not present, and the conduct was legal. The case was therefore remanded for a recal culation
of the sentence excluding the sale of galls as relevant conduct.

United Sates v. Kimberlin, 18 F.3d 1156 (4th Cir.), cert. denied, 513 U.S. 843 (1994).
The district court did not err in applying a two-level enhancement for possession of a gun during a drug
trafficking crime pursuant to USSG 82D1.1(b)(1) even though the gun belonged to one of several
codefendants and the government did not prove that the other codefendants knew anything about it.
The Fourth Circuit held that pursuant to USSG 81B1.3, it is appropriate to apply the enhancement to
codefendants when it is reasonably foreseeable to them that a co-participant was in possession of a
weapon. Quoting the First Circuit, the Fourth Circuit held that "[a]bsent evidence of exceptional
circumstances, . . . it [ig] fairly inferable that a codefendant’s possession of a dangerous weapon is
foreseeable to a defendant with reason to believe that their collaborative criminal venture includes an
exchange of controlled substances for alarge amount of cash.” Id. at1160. See United Satesv.
Bianco, 922 F.2d 910, 912 (1st Cir. 1991).

United States v. Moore, 29 F.3d 175 (4th Cir. 1994). Thedistrict court erred in applying the
abuse of a position of trust enhancement to the defendants based on the acts of their co-conspirator.
The circuit court rejected the government's argument that the Pinkerton principle that is embodied in
relevant conduct appliesto the role in the offense adjustments. The abuse of trust enhancement must be
based on an individualized determination of each defendant's culpability. Application of Pinkerton and
USSG 81B1.3 would undermine the purpose of the role in the offense adjustments which seek to
distinguish among different levels of culpability.

United States v. Patterson, 38 F.3d 139 (4th Cir. 1994), cert. denied, 514 U.S. 1113
(1995). Defendant Patterson pleaded guilty to distributing morphine and Demerol which resulted in the
desth of afemale minor. Defendant Laythe pleaded guilty to aiding and abetting that offense. The
defendants argued that the death was not reasonably foreseeable to them, and that in sentencing, the
appellate court should "draw an analogy to recent drug conspiracy cases in which defendants, whose
convictions are based upon the total quantity of drugs in the conspiracy, are sentenced according to the
quantity of drugs reasonably foreseeable to each defendant." The appellate court declined to draw
such an analogy, and noted that under the sentencing guidelines, the district court must consider relevant
conduct in determining the appropriate offense level. As part of relevant conduct under USSG §1B1.1
(@(2)(A), the court must consider "all acts and omissions committed, aided, abetted, counseled,
commanded, induced, procured, or willfully caused by the defendant.” The acts of distributing and
aiding and abetting the distribution of the drugs are "wholly encompassed within the express language of
subsection (A), which does not require a finding of reasonable foreseeability.” 1d. at 146. The
convictions and sentences were affirmed.

United Sates v. Pauley, 289 F.3d 254 (4th Cir. 2002). The district court did not err when it
applied the cross-reference under USSG 82D 1.1(d)(1) because the murders constituted relevant
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conduct under USSG §1B1.3(8)(2). The defendant pleaded guilty to aiding and abetting possession
with intent to distribute methamphetamine and marijuana. The district court determined his sentence
based on the quantity of marijuanainvolved and then applied the murder cross-reference. The murder
cross-reference called for alife sentence so the district court sentenced him to 40 years-the maximum
sentence allowed under the statute for a conviction under 18 U.S.C. § 841(b)(1)(B). The string of
thefts for which the defendant was indicted and the double murders that were committed during the
course of one of the thefts were all part of the same course of conduct as required under USSG
81B1.3(a)(2). The appellate court held that inasmuch as the district court’s determination that the
murders were part of the same course of conduct or common scheme or plan was not clearly
erroneous, including the murders as relevant conduct was appropriate.

The district court did not err when it held that all of the drugs found should be attributable to the
defendant as relevant conduct. The defendant argued that some of the drugs were for his personal use
and that only the drugs from the earlier thefts should be counted. However, the later thefts were
determined to be a part of the same course of conduct and were therefore properly considered as
relevant conduct. Furthermore, the appellate court held that the district court’s determination that the
whole quantity of drugs were for distribution was not clearly erroneous because the district court based
its finding on the overall amount stolen and the fact that the proven purpose of all the thefts was for
distribution and not personal use.

United Sates v. Rhynes, 206 F.3d 349 (4th Cir. 1999), rev'd on other grounds, 218 F.3d
310 (2000). The defendants were found guilty of conspiracy to traffic in controlled substances and
sentenced to terms ranging from 292 months to life imprisonment after having received manageria
enhancements for their roles in the offense. The defendants argued that the district court should have
deferred to the jury’s $1,000,000 forfeiture verdict in caculating the quantity of illegal drugs
foreseeable to them for sentencing purposes. The appellate court disagreed and reiterated that a
district court has a separate obligation to make independent factual findings regarding relevant conduct
for sentencing purposes. See United States v. Love, 134 F.3d 595, 605 (4th Cir. 1998); USSG
81B1.3. Forfeitures may not act as artificial limitations on the district court’s sentencing discretion.

United States v. Walker, 29 F.3d 908 (4th Cir. 1994). The district court did not err in its
disposition of two sentencing issues related to Federal Rule of Crimina Procedure 32(c)(3)(D), and
USSG 81B1.3. First, the defendant argued that the district court erred in its application of Federal
Rule of Crimina Procedure 32(c)(3)(D) by failing to address his objection to the presentencing report
recommendation that he be denied an adjustment for acceptance of responsibility. Second, the
defendant argued that the district court erred by finding that the amount of loss caused by the
defendant's fraudulent conduct exceeded $200,000 and by increasing his offense level under USSG
82F1.1(b)(2)(1). The Fourth Circuit held that both of the defendant's claims lacked merit. On the first
issue, the Fourth Circuit held that given the defendant’s " specific objections’ to the factual findings
underlying the presentencing report recommendation that he be denied an adjustment for acceptance of
responsibility, it is apparent that the district court satisfied its judicial obligation by making an adequate
finding as to the defendant's dlegations. See United States v. Morgan, 942 F.2d 243, 245 (4th Cir.
1991). On the second issue, the Fourth Circuit held that "[the defendant's] undervaluing of his personal
property itself-wholly independent from the government's calculation of the amount of |oss—conclusively
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establishes that the amount of |0ss exceeded $200,000." 29 F.3d 908 at 913-914. See USSG
81B1.3(a)(3).

§1B1.8 Use of Certain Information

United States v. Lopez, 219 F.3d 343 (4th Cir. 2000). The defendant was convicted of
distribution of marijuana and conspiracy to possess with intent to distribute marijuana. At sentencing,
the government offered the testimony of a special agent regarding the substance of the defendant’s
proffer statement. The district court used the proffer statement as a secondary basis for making its
finding as to drug amount. The district court found that the defendant had distributed more than 1000
kilograms of marijuana and sentenced him to 188 months imprisonment. The defendant appealed the
district court’s use of the proffer statement in sentencing given that the agreement expressly provided
that any self-incriminating information would not be used in determining the applicable sentencing
guideline range. The appellate court agreed with the defendant and vacated his sentence.

United Sates v. Washington, 146 F.3d 219 (4th Cir.), cert. denied, 525 U.S. 909 (1998).
The district court erred in relying on the defendant’ s statements to his probation officer regarding the
amount of cocaine distributed to deny him areduction for minimal or minor participant. The statements
were protected under the defendant’s plea agreement from use in determining the defendant’s
applicable guideline range.

§1B1.10 Retroactivity of Amended Guideline Ranges

United States v. Capers, 61 F.3d 1100 (4th Cir. 1995), cert. denied, 517 U.S. 1211 (1996).
The defendant was not eligible for retroactive application of an anendment to the commentary to
USSG 83B1.1, enacted several months after his sentence was imposed, which would have prevented
the application of the enhancement. The circuit court ruled that the defendant was not entitled to
retroactive application of the guideline because the amendment created a substantive change in the
circuit's operation of USSG 83B1.1. In making this determination, the circuit court noted that USSG
81B1.10 alows for consideration of a reduced sentence only if the amendment is listed in that guideline.
The 1993 amendment to USSG 83B1.1 was not listed in USSG §1B1.10. The circuit court
recognized, however, that the courts may give retroactive application to a clarifying (as opposed to
substantive) amendment regardless of whether it islisted in USSG §1B1.10. However, the circuit court
determined the amendment to be substantive rather than clarifying, because it changed the law in the
circuit. Prior to the amendment, the Fourth Circuit had concluded that a defendant could receive the
aggravated role enhancement without having exercised control over persons; the amendment, however,
provides that the defendant must have exercised control over other persons to warrant the
enhancement. The circuit court noted that its decision isin accord with other circuit courts holding that
an amendment would be classified as substantive, and not clarifying when it cannot be reconciled with
circuit precedent. See United States v. Saucedo, 950 F.2d 1508 (10th Cir. 1991), overruled on
other grounds by Stinson v. United States, 508 U.S. 36 (1993). The circuit court recognized and
noted its disagreement with the Seventh Circuit's holding in United States v. Fones, 51 F.3d 663, 669
(7th Cir. 1995), that the 1993 amendment to USSG §3B1.1 was a clarifying amendment. The Seventh
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Circuit applied the amendment retroactively even after acknowledging that the amendment "nullified” its
interpretation of the guideline.

§1B1.11 Use of Guidelines Manual in Effect on Date of Sentencing (Policy Statement)

United States v. Lewis, 235 F.3d 215 (4th Cir. 2000), cert. denied, 534 U.S. 814 (2001).
The district court did not violate the Ex Post Facto Clause when it applied the 1998 Guidelines
Manual in calculating the defendant’s sentence. The defendant was convicted of four counts of filing
false tax returns. The first offense occurred on April 13, 1993, when Lewis filed a false tax return for
the year 1992. The other three offenses occurred on December 10, 1993, when Lewis filed false
amended tax returns for the years 1990, 1991, and 1992. In the interim, on November 1, 1993, the
sentencing guidelines were amended so as to increase the base offense leve for filing afalse tax return.
Specifically, Amendment 491 amended the tax table in USSG §2T4.1 so that atax loss of more than
$40,000 resulted in a base offense level of 13, rather than 11. The district court noted that USSG
81B1.11(b)(3) instructs that “if the defendant is convicted of two offenses, the first committed before,
and the second after a revised edition of the Guidelines Manual, the new Manual is to be applied to
both offenses.” Thus, as the defendant’ s offenses were committed before and after arevised edition,
the district court applied the revised Guidelines Manual (the 1998 Guidelines Manual) in determining
the defendant’ s sentence. The defendant appealed, arguing that because the application of the 1998
Guidelines Manual resulted in increased punishment for the first incident of tax evasion, the April 13,
1993 violation, the sentence violates the Ex Post Facto Clause. The appellate court noted that the Ex
Post Facto Clause prohibits, inter alia, the enactment of “any law which imposes a punishment for an
act which was not punishable at the time it was committed; or imposes additional punishment to that
then prescribed.” See Weaver v. Graham, 450 U.S. 24, 28 (1981). Further, the Clause seeks to
ensure “that legidative Acts give fair warnings of their effect and permit individuals to rely on their
meaning until explicitly changed.” 1d. at 29. The appellate court concluded that 81B1.11(b)(3) does
not violate the Ex Post Facto Clause. The defendant had ample warning, when she committed the later
acts of tax evasion, that those acts would cause her sentence for the earlier crime to be determined in
accordance with the Guidelines Manual applicable to the later offenses, and thus that the intervening
amendment to the tax table would apply. Therefore, the district court was correct in applying the
revised edition of the Guidelines Manual.

CHAPTER TWO: Offense Conduct

Part A Offenses Against the Person

82A1.1 First Degree Murder

United States v. Carr, 303 F.3d 539 (4th Cir. 2002), cert. denied, 71 U.S.L.W. 3473
(Jan.13, 2003). The defendant was convicted for intentionally setting fire to an apartment building and
causing the death of an occupant. At sentencing, the district court properly cross-referenced the arson
guideline to USSG 82A1.1 (First Degree Murder). The defendant then sought a downward departure
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pursuant to 82A1.1, Application Note 1, which states that a downward departure may be warranted
when the defendant did not knowingly or intentionally cause death. At sentencing the district court
found that the defendant was recklessly indifferent as to whether people would be in the apartment
building, equating reckless indifference with knowledge. Thus, the court denied defendant’s request for
adownward departure. The Court of Appeals vacated the sentence and remanded for a clear finding
as to whether defendant knowingly caused the death of another.

§2A6.1 Threatening or Harassing Communications

United Satesv. Brock, 211 F.3d 88 (4th Cir. 2000). The district court erred in applying a
two-level enhancement based on finding that the defendant had made more than two threats. See
USSG §2A1.6(b)(2). The defendant pleaded guilty to one count of violating 47 U.S.C. § 223(a)(1)(E)
by making repeated interstate telephone calls for the purpose of harassing his former girlfriend. By the
terms of the plea agreement, the defendant admitted only to using "threatening words," but denied that
he "actually intended to threaten" his former girlfriend. The parties agreed that the applicable guideline
was USSG 82A1.6(a)(2), which set the base offense level at six. The plea agreement additionally
provided that the defendant, pursuant to USSG 82A1.6(b)(3), was subject to a two-level sentencing
enhancement for violating a court protection order, but recommended a two-level reduction for
acceptance of responsibility. See USSG 83E1.1(a). The presentence report, however, suggested that
the defendant also was eligible for atwo-level enhancement pursuant to USSG 82A1.6(b)(2) for
making "more than two threats." At sentencing, the defendant objected to the two-level enhancement
for making more than two threats. The district court overruled the objection. As aresult, the
defendant's adjusted offense level at sentencing was eight. On appeal, the appellate court first noted
the modifying language of USSG §2A1.6(a)(2) such that, for the guideline to apply, the offense "did not
involve athreat to injure a person or property.” Otherwise, USSG §2A1.6(a)(1) would apply, with a
corresponding base offense level of 12. Asaresult, "relevant conduct should be considered in
determining” which subdivision applies given the modifying language of USSG §2A1.6(3)(2).
Consequently, if USSG 82A1.6(a)(2) applies, then the offense, even considering relevant conduct, did
not involve threats to injure a person, as would be required for an enhancement under USSG
82A1.6(b)(2) to apply. Therefore, "because application of both provisions would require the district
court to make contradictory factual findings,” the enhancement for making more than two threats was
improper.

United Satesv. Worrell, 313 F.3d 867 (4th Cir. 2002). The defendant was convicted by a
jury on two counts of mailing threatening communications. He appealed the imposition of a six-level
enhancement pursuant to 82A6.1(b)(1), which provides for an enhancement if the offense involved
conduct evidencing an intent to carry out the threat. The district court based the enhancement on the
defendant’ s history of physically abusing his former girlfriend. The defendant asserted that past abuse
could not be used to support the enhancement because the conduct did not constitute “relevant
conduct.” The Court of Appeals noted that the Sentencing Commission resolved a circuit conflict on
thisissue in 1997, clarifying that pre-threat conduct may be used if there is a substantial and direct
connection with the offense. In finding that the defendant’ s past abuse of his girlfriend was substantially
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and directly connected to the offense, the Court of Appeals affirmed application of the enhancement for
conduct evidencing intent.

Part B Offenses Involving Property

82B1.1 Larceny, Embezzlement, and Other Forms of Theft; Receiving, Transporting,
Transferring, Transmitting, or Possessing Stolen Property

United Sates v. Ruhe, 191 F.3d 376 (4th Cir. 1999). The defendant was convicted of
conspiring to transport stolen property and aiding and abetting. The defendant appealed the district
court’s determination of the value of stolen goods for sentencing purposes. The appellate court noted
first that there is no statutory reason why the value of certain goods for jurisdiction purposes should be
the same as the value for sentencing purposes. The definition of loss for jurisdiction purposes requires a
determination of the value of the goods. Although the application notes to the sentencing guidelines also
define loss as the value of the property taken, value in this context refers to a method for determining
the lossto avictim. In other words, loss for guidelines purposes means that value which most closely
represents the loss to the victim, and not the monetary value of the property involved. See USSG
82B1.1, comment. (n.2). Asthedistrict court calculated loss in terms of the monetary value of the
property, and not in terms of the loss to the victim, resentencing was required.

§2B3.1 Robbery

United States v. Souther, 221 F.3d 626 (4th Cir. 2000), cert. denied, 531 U.S. 1099
(2001). The defendant pled guilty to two counts of bank robbery and was sentenced to 108 months’
imprisonment after a three-level enhancement for brandishing, displaying or possessing a dangerous
weapon. See USSG §2B3.1(b)(2)(E). Where the defendant kept his hands in his coat pockets during
the robberies after having handed the teller a note indicating that he had a gun, and it appeared that
defendant did have a dangerous weapon, the enhancement was proper even though the defendant did
not in fact have a weapon and did not simulate the presence of a weapon with his hands beyond placing
them in his pockets. See USSG 8§2B3.1(b)(2)(E), comment. (n.2).

United States v. Wilson, 198 F.3d 467 (4th Cir. 1999), cert. denied, 529 U.S. 1076 (2000).
The appellate court upheld the district court’s application of USSG §2B3.1(b)(4)(B) physical restraint
enhancement during a carjacking. The victim agreed to give the defendants a ride to their house. After
five minutes of travel, the defendant put a gun to the victim’s head and told her to pull over. After
pulling over, the defendant told the victim to get out of the car and hand over al the money she had.
The victim complied, and the defendants drove off. The defendants were convicted of carjacking
(18 U.S.C. 8 2119) and a section 924(c) count. The district court applied atwo-level enhancement to
the defendant’ s offense level for physical restraint of a person to facilitate commission of carjacking
pursuant to USSG 82B3.1(b)(4)(B), and the defendant appealed. The appellate court noted that
USSG §2B3.1(b)(4) provides for atwo-level enhancement “if any person was physically restrained to
facilitate commission of the offense.” Furthermore, a physica restraint enhancement is proper under
USSG §2B3.1 if the act of physical restraint adds to the basic crime. See United States v.
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Mikalajunas, 936 F.2d 153 (4th Cir. 1991). The appellate court concluded that the district court
properly applied the physical restraint enhancement. A gun was placed to the defendant’s head, and
she was prevented from leaving her car, abeit briefly, until the defendants could get her money and
control of the car. Thus, the victim was physicaly restrained to facilitate the commission of the
carjacking. In reaching its decision, the appellate court noted that physical restraint is not an element of
carjacking, as carjacking does not necessarily involve physical restraint.

Part C OffensesInvolving Public Officials

82C1.1 Offering, Giving, Soliciting, or Receiving a Bribe; Extortion Under Color of Officia
Right

United States v. Kinter, 235 F.3d 192 (4th Cir. 2000), cert. denied, 532 U.S. 937 (2001).
The appellate court held that when a middlieman defendant acts on behalf of athird-party payer of a
bribe, the district court may consider the payer’s bribe-generated benefits when calculating the “benefit
received” under USSG 82C1.1. The defendant was convicted of conspiracy, bribery of a public
official, and payment of a gratuity to a public officia. An IRS employee, who was the former son-in-
law of defendant, informed the defendant that the IRS planned to consolidate many of its computer
maintenance contracts into a single, multimillion dollar contract to be awarded to a company certified by
the Small Business Administration as a section 8(a) contractor. The defendant and a co-conspirator
decided to “sell” the influence of this IRS employee to Washington Data, a contractor, in exchange for
kickbacks from Washington Data. The kickback due the defendant and co-conspirator was three
percent of the revenue that defendant and co-conspirator secured for Washington Data. The IRS
employee was initially paid $300 per week, which later increased to $500 per week after the IRS
employee recommended Washington Data to the contracting officer at the IRS and Washington Data
obtained its first purchase order. At sentencing, the court determined that defendant paid more than
one bribe and that Washington Data's profit was $9.5 million. Such findings required the court to
impose a sentence between 46 and 57 months. The defendant appeal ed, arguing that the court should
have only considered the amount that the defendant personally received, which was $350,000, and not
the benefit received by Washington Data. The appellate court affirmed the district court’s decision to
calculate the amount of the payer’s benefit. The appellate court noted that the defendant and
Washington Data undertook the bribery conspiracy jointly. The appellate court also noted that USSG
82C1.1 commentary states that “for deterrence purposes, the punishment for bribery should be
commensurate with the gain to the payer or the recipient of the bribe, whichever ishigher.” The
appellate court stated that in cases involving a middleman in a bribery scheme, such as this one, a court
should first determine which party was, in actuality, the payer of the bribe and then calculate the gain to
the payer. Thus, aslong as the profits were reasonably foreseeable or the result of acts aided, abetted,
counseled, commanded, induced, procured, or willfully caused by the defendant, the amount of profit
can be used in calculating the “ benefit received” under USSG §2C1.1. Here, the appellate court
concluded the defendant was active in the entire scheme, and therefore, the amount of profit
Washington Data received should be included in the calculation.
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United States v. Matzkin, 14 F.3d 1014 (4th Cir. 1994). The district court properly
enhanced the defendant's sentence for influencing an officia in a sensitive position pursuant to USSG
82C1.1(b)(2)(B). The defendant was convicted of bribery of a Navy employee who, as supervisory
engineer, used his position to acquire and transfer information to the defendant relating to defense
contract procurements. The defendant argued that since his Navy contact was only a GS-15 Navy
engineer, he was merely a mid-level employee who lacked the power to award contracts on his own.
The Court of Appeals disagreed, citing to the contact's position on the procurement review panel as
evidence of his sengitive position. His position on this three person board provided him with the
opportunity not only to obtain the information, but aso to influence the Navy's final decision making,
since it was unlikely that the Navy would grant a bid without the favorable opinion of the review board.

Part D Offensesinvolving Drugs

82D1.1 Unlawful Manufacturing. Importing. Exporting. Trafficking (including Possession with
Intent to Commit These Offenses)

United States v. Christmas, 222 F.3d 141 (4th Cir. 2000), cert. denied, 531 U.S. 1098
(2001). Two-level enhancement for possession of a dangerous weapon, pursuant to USSG
82D1.1(b)(1), was proper and did not constitute double jeopardy even though the defendant previously
had been convicted in state court for the same possession of the same firearm. Under the doctrine of
dual sovereignty, federal prosecutions are not barred by a previous state prosecution for the same or
similar conduct. See Abbate v. United States, 359 U.S. 187 (1959).

United Satesv. Fletcher, 74 F.3d 49 (4th Cir.), cert. denied, 519 U.S. 857 (1996). The
defendant argued that the amendments to USSG §2D1.1 and itsinclusion in USSG §1B1.10(c) for
retroactive application required resentencing. The appellate court agreed and remanded the case for
resentencing. The amended guideline provides that each marijuana plant is equivalent to 100 grams of
dry marijuana, regardless of the number or sex of the plantsinvolved. Under the amended provision,
the defendant was responsible for the equivalent of 72.2 kilograms of dry marijuana (level 22, guideline
range 41 to 51 months), rather than 722 kilograms (level 30, guideline range 97 to 121 months). The
appellate court noted that despite the guidelines determination that the defendant's offense involved less
than 100 kilograms of marijuana, "it appears that he nonetheless will remain subject to the mandatory
minimum sentence of 60 months in prison due to his involvement with 100 marijuana plants or more.
See 21 U.S.C. § 841(b)(1)(B)(vii)."

United Satesv. Harris, 39 F.3d 1262 (4th Cir. 1994). The district court sentenced
defendant Boone to a mandatory minimum sentence of life imprisonment under 21 U.S.C.
8 841(b)(1)(A), based on its aggregation of quantities of different controlled substances involved in the
conspiracy, to arrive at 52 grams of cocaine base. Subsequent to his sentencing, the appellate court
decided United Satesv. Irvin, 2 F.3d 72, 73, 77 (4th Cir. 1993), cert. denied, 510 U.S. 1125
(1994), which noted that although aggregation of drug quantities may be required sometimes under the
sentencing guidelines, "section 841(b) provides no mechanism for aggregating quantities of different
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controlled substances to yield a total amount of narcotics." The sentence was vacated and remanded
for resentencing in light of Irvin.

United Sates v. Hyppolite, 65 F.3d 1151 (4th Cir. 1995), cert. denied, 517 U.S. 1162
(1996). The defendant was convicted of conspiracy to possess and distribute cocaine base. The
district court did not commit clear error in converting al the cocaine powder found in his apartment into
cocaine base for sentencing purposes, where credible evidence was presented to establish that the
powder cocaine was manufactured into cocaine base for distribution.

See United Sates v. Kimberlin, 18 F.3d 1156 (4th Cir.), cert. denied, 513 U.S. 843 (1994);
§1B1.3, p. 3.

United Satesv. Lipford, 203 F.3d 259 (4th Cir. 2000). The appellate court vacated the
defendant’ s sentence after it reinstated the defendant’s 18 U.S.C. § 924(c) conviction. The district
court had increased the defendant’ s sentence by two levels after finding that the defendant possessed a
firearm during the drug conspiracy. However, the district court ordered ajudgment of acquittal on the
defendant’ s section 924(c) conviction, and the government appealed. The appellate court reinstated
the defendant’ s section 924(c)(1) conviction, which was based on carrying a firearm during and in
relation to a drug transaction. The appellate court noted that under certain conditions, the guidelines
prohibit an increase in base offense level for possession of afirearm if the same conduct served as the
basis for a conviction under section 924(c)(1). The appellate court concluded that the record is
sufficiently ambiguous that the district court could have relied upon the same conduct underlying the
section 924(c) conviction when it increased the defendant’ s sentence two levels pursuant to USSG
82D1.1(b)(1). The court vacated the sentence and remanded for the district court to determine
whether the increase under USSG 82D1.1(b)(1) is warranted in light of the section 924(c)(1)
conviction.

United Satesv. McAllister, 272 F.3d 228 (4th Cir. 2001). The district court erred in
applying the two-level enhancement under USSG §82D1.1(b)(1) for possession of afirearm during a
drug felony, aviolation of 21 U.S.C. § 841, and remanded the case for resentencing. The Fourth
Circuit found that there was no reliable evidence to support the application of the enhancement. The
only evidence upon which the district court based the enhancement was contained in a Drug
Enforcement Administration (DEA) investigation report. The report was based on the interview of a
single person who claimed that he saw the defendant with handguns “on many occasions.” The report
was admitted into evidence and read into the record, but at no time did the report state whether the
handguns were “ possessed in connection with a drug trafficking offense.” Because the report did not
assert that the informant saw the defendant with a handgun during a narcotics transaction, the district
court could only speculate as to when the gun was used.

United States v. Strickland, 245 F.3d 368 (4th Cir.), cert. denied, 534 U.S. 930 (2001).
The district court’s error in enhancing sentences beyond the statutory maximum when quantities of
drugs were not found by ajury beyond a reasonable doubt was not plain error that affected defendants
substantial rights. The defendants were convicted of conspiracy to engage in drug
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trafficking—specificaly dealing in crack cocaine. Ten defendants challenged their sentence, claiming that
because drug quantities were not charged in the indictment and not found by ajury beyond a
reasonable doubt, their due process and trial rights had been violated. The appellate court only
reviewed the sentences that exceeded the statutory maximum, pursuant to Apprendi. In so doing, the
court used a plain-error standard of review under which the defendants had to prove that the admitted
error affected their substantial rights. The court held that because “the uncontroverted evidence
demonstrated amounts hundreds of times more than the amounts charged,” and because in the court’s
estimation a jury would have come to this conclusion beyond a reasonable doubt, the error did not
affect defendants's substantial rights. 1d. at 380.

United States v. Turner, 59 F.3d 481 (4th Cir. 1995). The district court erred in ruling that
the 0.4 mg conversion factor in Amendment 488 did not apply to liquid LSD because liquid LSD is not
on acarrier medium. The defendant was convicted of conspiracy to possess with intent to distribute in
excess of one gram of LSD, distribution of LSD within 1000 feet of a school, and aiding and abetting in
the possession with the intent to distribute marijuana within 1,000 feet of a school. The defendant was
sentenced to 108 months imprisonment, six years of supervised release, $220 restitution and $150
specia assessment. Amendment 488 instructs courts not to use the weight of the carrier medium in
caculating drug quantity for LSD offenses, to treat each dose of LSD on the carrier medium as equal to
0.4 mg. of LSD and contains an application note which defined liquid LSD as "L SD that has not been
placed onto a carrier medium.” The defendant argued on appeal that his base offense level should be
determined by converting the dosage units of the liquid into LSD quantities using the 0.4 mg conversion
factor. Thecircuit court ruled that . . . Amendment 488 dictates that, in casesinvolving liquid LSD,
the weight of the pure LSD alone should be used to calculate the defendant's base offense level." The
court noted that the only reported decision was decided by the Middle District of Tennesseein United
Satesv. Jordan, 842 F. Supp. 1031 (M.D. Tenn. 1994). The circuit court noted that the district
court in Jordan had correctly recognized that plain language of the amendment authorizes the use of
"LSD done" in casesinvolving liquid LSD. The circuit court further noted that the intent of the
amendment was to "remove sentencing disparities based on the varied weight of LSD carrier media and
to harmonize the sentences for LSD distribution with the sentences for offenses involving more
dangerous controlled substances, such as PCP." The circuit court further noted that Amendment 488
does not contravene the Supreme Court's holding in Chapman v. United Sates, 500 U.S. 453
(1991), that the weight of LSD carrier media should be included in determining the appropriate
sentence under 21 U.S.C. 8 841(b)(1) because the Supreme Court did not address the proper
determination of the weight of LSD when the transactions involve liquid LSD.

United Satesv. Wallace, 22 F.3d 84 (4th Cir.), cert. denied, 513 U.S. 910 (1994). The
term "cocaine base" as used in USSG §82D1.1 was not unconstitutionally vague and the 100 to 1
sentencing ratio of cocaine base to powder cocaine under 21 U.S.C. § 841(b) did not violate the Equal
Protection Clause. See United States v. Thomas, 900 F.2d 37 (4th Cir. 1990); United States v.
Bynum, 3 F.3d 769 (4th Cir. 1993), cert. denied, 510 U.S. 1132 (1994); United Sates v. Pinto,
905 F.2d 47 (4th Cir. 1990). In addition, the 100 to 1 ratio did not constitute racial genocide in
violation of 18 U.S.C. 8 1901, as Congress did not establish it with the "specific intent” of "destroying”
any racial or ethnic group.
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8§2D1.2 Drug Offenses Occurring Near Protected L ocations or Involving Underage or Pregnant
Individuals; Attempt or Conspiracy

See United States v. Locklear, 24 F.3d 641 (4th Cir.), cert. denied, 513 U.S. 978 (1994),
§1B1.2, p. 1.
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Part G OffensesInvolving Prostitution, Sexual Exploitation of Minors, and Obscenity

82G2.2 Trafficking in Materia Involving the Sexual Exploitation of a Minor; Receiving,
Transporting, Shipping, or Advertising Material Involving the Sexua Exploitation of a
Minor; Possessing Materid Involving the Sexua Exploitation of a Minor with Intent to
Traffic

United Satesv. Williams 253 F.3d 789 (4th Cir. 2001). The district court did not err in
applying afive-level increase for distribution of child pornography for pecuniary gain. The defendant
appealed his sentence for mailing child pornography in interstate commerce, claiming that his conduct
was not “distribution” within the meaning of USSG 82G2.2(b)(2) because he did not do it for pecuniary
gain. The Court of Appeals held that including pecuniary gain in the definition of “distribution” in
Application Note 1 does not necessarily exclude distribution that is gratuitous. In support of its
interpretation, the court cited to the genera application principles which state that the use of the word
“includes’ is not exhaustive. See §1B1.1 comment. (n.2). Noting a circuit split and adopting the
majority position, the court reasoned that such an interpretation is justified by: 1) the policy of punishing
those who dispense child pornography more severely than those who receive it, and 2) the fact that
there would still be a significant number of gratuitous distribution cases to which the enhancement would
not apply. (E.g., advertisers and receivers of child pornography in trafficking chains). In addressing
the minority circuits arguments, the court explained that the intent of the guideline drafters in making the
retail value of pornography abasis for graduated punishment was to establish a measure which could
act as a proxy for the harm. Thisintent would be contravened if gratuitous traffickers who caused the
same amount of harm as the for-profit traffickers were treated more leniently. The court additionally
concluded that, even if the definition of distribution were interpreted more narrowly, the defendant’s
conduct was correctly classified as “for pecuniary gain” because the defendant and the other person
exchanged things of mutual value. Such a bartering transaction is also pecuniary in nature.?

Part K OffensesInvolving Public Safety

82K 1.4 Arson; Property Damage by Use of Explosives

United Satesv. Davis, 202 F.3d 212 (4th Cir.), cert. denied, 530 U.S. 1236 (2000). The
appellate court held that shooting a gun constituted a “ use of explosives’ under § 2K1.4. The
defendant was convicted of various offenses, including drug conspiracy, criminal property damage (18
U.S.C. § 1326), assault, and firearms offenses, including those offenses that were in connection with a
failed drug transaction. The defendant and his partner fired 15 rounds of ammunition into the home of a
man he suspected of stealing from them. Two guidelines sections are potentially applicable to an
18 U.S.C. § 1326 conviction: 82K 1.4 (property damage by use of explosives) and §2B1.3 (property

21t is unclear why the court did not classify this as distribution under USSG §2G2.2(b)(2)(B) —
“[d]istribution for the receipt, or expectation of receipt, of athing of value, but not for pecuniary gain.”
Application Note 1 contemplates the exact “bartering” scenario that occurred in this case and the
increase would be the same as under subsection (b)(2)(A).
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damage or destruction). In order for the court to apply USSG 82K 1.4, it must conclude that “use of
explosives’ was involved in the “shooting” of the firearm when the defendant fired into the victim’'s
house. The district court concluded that the shooting into the house qualified as a use of explosives,
and applied USSG §2K 1.4 over the defendant’ s objection. The appellate court held that “property
damage by use of explosives’ under USSG 82K 1.4, includes the damage caused by projectiles
discharged from afirearm. Although the guidelines do not define “explosive,” the term is defined by 18
U.S.C. § 844(j) to include “gunpowders, . . . or [a] device that contains. . . any combustible units. . .
that ignition by . . . detonation of the compound . . ., or device or any part thereof may cause an
explosion.” The appellate court concluded that gunpowder clearly isan “explosive,” not only because it
is specifically defined by statute, but aso by its properties and use. In an elementary sense, “shooting”
requires an explosion to expel a projectile from afirearm. Therefore, the ammunition in aloaded
handgun is thus an “explosive” under USSG 82K 1.4. The appellate court also examined other
guidelines for which §2K 1.4 is the guideline recommended by the Commission (882K 2.4 and 2K 1.7),
and concluded that the “use of explosives’ has the same meaning under all three guidelines. The
appellate court stated: “[s]entencing based on property damage “by use of explosives’ for these
section 844 offenses demonstrates that ‘use’ of explosives under USSG §2K 1.4 isintended in the
generd sense rather than a precise, technical sense.” 1d. at 220. Judge Michael dissented, stating:
“[slimply put, bullet hole damage is damage by use of a gun, not damage by use of explosives. It istoo
much of a stretch to say anything else.” 1d. at 222.

82K2.1 Unlawful Receipt, Possession, or Transportation of Firearms or Ammunition

United States v. Dunford, 148 F.3d 385 (4th Cir. 1998). The defendant’s convictions on 14
firearms counts, based on 6 guns and ammunition, were unconstitutionally duplicative. The defendant
was convicted of seven counts under 18 U.S.C. 8 922(g)(1) (prohibited possession of afirearm or
ammunition by a convicted felon) and seven under section 922(g)(3) (prohibited possession of afirearm
or anmunition by an illega drug user). The Court of Appeals held that while a person must be a
member of at least one of the nine classes prohibited from possessing guns under section 922(g), a
person who is disqualified from possessing a firearm because of membership in multiple classes does
not thereby commit separate and multiple offenses. The offense is determined by performance of the
prohibited conduct, not by reason of the defendant’ s legal status alone. This holding reduced
Dunford’s number of convictions from fourteen to seven. The Court of Appeals further held that
Dunford’s possession of six firearms and ammunition did not constitute seven acts of possession under
18 U.S.C. § 922(qg), but rather one. The court reasoned that the statute is not clear as to what conduct
is prohibited: possession of any firearm or ammunition could arguably occur every time a person picks
up adifferent firearm; the statutory language does not delineate whether possession of a six-shooter
loaded with six bullets constitutes one or two or seven violations. Interpreting 18 U.S.C. § 1202(a),
the predecessor to section 922(g), the court had held that when a convicted felon acquires two or more
firearms in one transaction and stores and possesses them together, he commits only one offense under
the statute. See United Satesv. Mullins, 698 F.2d 686 (4th Cir.), cert. denied, 460 U.S. 1073
(1983). Applying that rule, the court held that Dunford’ s possession of the six firearms and
ammunition, seized at the same time from his house, supports only one conviction under 18 U.S.C. §
922(g).
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See United States v. Fenner, 147 F.3d 360 (4th Cir.), cert. denied, 525 U.S. 1030 (1998),
§1B1.1, p. 1.

United States v. Garnett, 243 F.3d 824 (4th Cir. 2001). The district court erred by applying
the enhancement under USSG §2K2.1(b)(5), for use or possession of afirearm in connection with
another felony offense. The defendant was convicted of possession of a machine gun. His sentence
was enhanced because he gave the stolen gun to another person, believing that he would receive
cocaine base in return. The defendant argued that this transaction did not constitute “use,” and that
there was no “other felony offense.” The appellate court concluded that trading the gun for drugs or
selling the gun in order to obtain money to buy drugs both constituted “use.” However, the use was
not connected to “another felony offense.” The PSR identified the “other felony offense” as conspiracy
to possess with intent to distribute cocaine base, but it still failed to provide the sufficient nexus between
the use prong and felony prong because the alleged conspiracy did not meet the definition of “another
felony offense’—one that is “punishable by imprisonment for aterm exceeding one year,” under the
relevant substantive statute. USSG §2K 2.1, comment. (n.7). Because the commentary indicates that a
felony need not be one that was charged or convicted, the record need only establish the felony by a
preponderance of the evidence. Even under the less onerous burden of proof, the record failed to
show that the conduct was punishable under the substantive statute for various reasons. First, the
requisite intent to possess cocaine base was not demonstrated by a preponderance of the evidence.
Second, the court failed to make afinding of the amount of cocaine that defendant expected to receive.
An amount of less than five grams would only constitute a misdemeanor under the substantive statute.
Thus, afinding of the amount was necessary in order to satisfy the “felony” requirement of USSG
82K2.1(b)(5). Although, the appellate court could affirm the enhancement by referencing “‘ any
conduct [in the record] that independently and properly should result in an increase in the offense
level,”” the court remanded for development of the record to support such bases. 243 F.3d at 830
(citation omitted). Setting aside the facts of this case, the court held that as a matter of law purchase or
possession of any felony amount of drugs would constitute a drug trafficking crime for purposes of 18
U.S.C. § 924(c)—use of afirearm in connection with a drug trafficking offense. In other words, if
possession is proven by a preponderance of the evidence, then violation of section 924(c) can serve as
the basis for a USSG §2K 2.1(b)(5) enhancement.

United States v. Levenite, 277 F.3d 454 (4th Cir.), cert. denied, 122 U.S. 2312 (2002).
The district court did not err by including detonators as weapons for a six-level enhancement under
USSG 82K 2.1(b)(1)(C). The appellate court held that since a firearm, under USSG §2K 2.1, includes
adestructive device as defined by 26 U.S.C. § 5845, which includes “any combination of parts either
designed or intended for use in converting any device into a destructive device. . . and from which a
destructive device may be readily assembled,” a detonator could potentially be a destructive device
subject to proof from the government that the defendant intended to use it as a weapon. The
government produced evidence that the defendant had no legitimate reason or commercial purpose for
possession of the detonators. The government a so produced testimony that the detonators were
manufactured and designed to set off explosives like dynamite. Finaly, the government produced
evidence that the detonators were seized from the defendant’ s house along with various other firearms.
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The appellate court held that although the evidence presented by the government was circumstantial it
was sufficient to support a finding that defendant intended to use the detonators as weapons.

United States v. Payton, 28 F.3d 17 (4th Cir.), cert. denied, 513 U.S. 976 (1994). The
district court did not err in enhancing the defendant's sentence based on his two prior felony convictions
of a"crime of violence" pursuant to USSG §2K2.1(a)(2). The defendant was convicted of being a
felon in possession of afirearm in violation of 18 U.S.C. § 922(g)(1). He argued that his prior state
conviction for involuntary mandaughter was not a "crime of violence" because it was not a specific
intent crime and because the catchall phrase of USSG 84B1.2 applies only to crimes against property.
The circuit court relied on USSG 84B1.2, Application Note 2 which specifically includes mand aughter
within the definition of a"crime of violence." Although the circuit court acknowledged that the
application note does not distinguish between voluntary and involuntary mandaughter, it followed
United Satesv. Springfield, 829 F.2d 860 (Sth Cir. 1987), in which the Ninth Circuit held that
involuntary mandaughter, by its nature, "involves the death of another person [and] is highly likely to be
the result of violence. It thus comes within the intent, if not the precise wording of section
924(c)(3)[(B)]." 1d. at 863.

United States v. Solomon, 274 F.3d 825 (4th Cir. 2001). The Fourth Circuit vacated the
sentence and remanded the case for resentencing when a defendant received an eight-level reduction
for possessing afirearm solely for lawful sporting purposes or collection under USSG 82K 2.1(b)(2).
The defendant purchased a 9mm pistol and falsely answered “no” to the question regarding whether he
had ever been convicted of a misdemeanor crime on afederal form, violating 18 U.S.C. § 922(g)(9).
The district court granted an eight-level reduction under USSG 82K 2.1(b)(2) based on the presentence
report stating that the reduction applied. The district court found that the reduction was consistent with
the presentencing report because it found “no indication [the pistol] was used in connection with drugs,
robbery or anything nefarious’ and no evidence “that it could have been used for collection purposes.”
The Fourth Circuit noted that the district court applied the lawful sporting purposes or collection
reduction despite the fact that there was no evidence of the purpose for which the weapon had been
used. Section 2K2.1(b)(2) permits areduction only if afirearm is possessed “solely for lawful sporting
purposes or collection—and no other purpose.” Because neither the district court nor the probation
officer made any findings as to the exact use of the firearm, it could not be said to fit this definition.
Therefore, because the record lacked a factual basis for the reduction, the case was remanded to the
district court for resentencing.

82K2.4 Use of Firearms or Armor-Piercing Ammunition During or in Relation to Certain
Crimes

United Satesv. Hamrick, 43 F.3d 877 (4th Cir.), cert. denied, 516 U.S. 825 (1995). The
district court did not err in concluding that the improvised dysfunctional incendiary letter bomb used by
the defendant in his attempt to assassinate a United States Attorney was a "destructive device" under
18 U.S.C. § 924(c)(1). The defendant argued that the terms "firearm” and "destructive device' in
section 924(c)(1) were interchangeable and thus the district court should have imposed the five-year
sentence prescribed for use of a"firearm” instead of the 30-year sentence prescribed for use of a
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"destructive device." The circuit court, convening en banc, ruled that while "firearm" is defined to
include "destructive device," the terms are not interchangeable. Rather, a"destructive device" isa
subset of "firearm," and the statute is unambiguous that use of a destructive device shal be punished by
30 years imprisonment. The circuit court, however, was divided, with two concurring opinions
expressing doubt as to whether the dysfunctional bomb was a destructive device, and one dissenting
opinion concluding that the bomb was not a"deadly or dangerous weapon” for the purpose of sentence
enhancement.

United States v. Hopkins, 310 F.3d 145 (4th Cir. 2002), petition for cert. filed, Jan. 8,
2003. The defendant was sentenced to life imprisonment for offenses stemming from a high-speed car
chase through Prince Georges and Montgomery Counties, Maryland. The defendant was convicted of
forcibly assaulting and resisting federal agents with a deadly and dangerous firearm, using afirearm in a
crime of violence, possessing afirearm as afelon, and intending to distribute cocaine. On appedl, the
defendant asserted that the application of a sentencing enhancement for brandishing a firearm was
improper because the issue of brandishing was not submitted to the jury as required by the Sixth
Amendment. The Court of Appeals rgjected this contention, noting that the Supreme Court recently
determined that Congress did not intend to make brandishing a separate element of an 18 U.S.C. §
924(c) offense, but intended it to be a sentencing factor to be addressed by the court. 1d. at 154-55
(citing Harris v. United Sates, 536 U.S. 545 (2002)).

United Satesv. Williams 152 F.3d 294 (4th Cir. 1998). The defective indictment charging
defendant with “possessing,” rather than “using” or “carrying,” afirearm in connection with a drug
trafficking crime under 18 U.S.C. § 924(c) did not amount to plain error. The defendant raised his
argument for the first time on appeal; the Court of Appeals held that, under the more forgiving standard
for post-verdict review, the argument fails. The mere failure to track the precise language of the statute
does not, without more, constitute error. The imprecision did not render defendant unable to prepare
an adequate defense, or to be aware of the charge against him.

Part L OffensesInvolving Immigration, Naturalization, and Passports

82L1.2 Unlawfully Entering or Remaining in the United States

United Sates v. Campbell, 94 F.3d 125 (4th Cir. 1996), cert. denied, 520 U.S. 1242
(1997). The district court correctly determined that the defendant's manslaughter conviction was a
crime of violence included in the definition of "aggravated felony" under 8 U.S.C. § 1101(a)(43)(f) and,
therefore, properly applied a 16-level enhancement to the defendant's sentence. The defendant argued
that the district court improperly applied the statute because his underlying "aggravated felony”
conviction occurred in 1989 which preceded the amendment date that extended the definition of an
"aggravated felony” to include crimes of violence. The appellate court disagreed, and relied chiefly on
United Sates v. Garcia-Rico, 46 F.3d 8 (5th Cir. 1995), in holding that the obvious intent of the
amendment was to allow the predicated offenses to be used as enhancement pendlties for those aiens
who had been deported after being convicted of an aggravated felony. Additionally, the court noted
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that in considering a sentence under USSG 82L.1.2(b)(2), al prior felonies, no matter how ancient,
were relevant in the determination of a sentence.

Part S Money Laundering and Monetary Transaction Reporting

§2S1.1 Laundering of Monetary |nstruments

United Sates v. Barton, 32 F.3d 61 (4th Cir. 1994). The defendant pleaded guilty to
attempted money laundering. The district court properly rejected the defendant’s argument that USSG
82S1.1(b)(2)'s definition of "value of the funds" should be determined by the amount of money actually
used in the government sting. Rather, the "value of the funds" is the amount of money the defendant
agreed to launder. To hold otherwise would allow the government to affect a sentencing variable
smply by adjusting the amount of flash money used, and it would ignore the amount the defendant
agreed and intended to launder. The defendant further argued that the three-level increase under
USSG §2S1.1 for laundering drug proceeds did not apply to him because the 1989 version of the
guideline sanctions only actual knowledge that the money was the result of a drug transaction, not mere
belief that the funds were drug proceeds. Although the defendant believed the money was the result of
adrug distribution, in redlity it was government sting money. The circuits that have addressed this issue
have reached different conclusions. The Eleventh Circuit held that mere belief is "sufficient to trigger an
enhancement under the 1989 version of the guideline.” Id. at 65. See United States v. Perez, 992
F.2d 295 (11th Cir. 1993). The Fifth Circuit, however, held that actual knowledge of the source of the
fundsisreguired. United Statesv. Breque, 964 F.2d 381 (5th Cir. 1992), cert. denied, 507 U.S.
909 (1993). This court, following the holding of the Fifth Circuit, cited a subsequent amendment to the
guideline which added the words "or believed,” and its stated purpose to reflect the enactment of a new
law which addressed defendants caught in government stings, to support its interpretation that the
earlier version of the guideline did not sanction "belief."

United States v. Godwin, 272 F.3d 659 (4th Cir. 2001), cert. denied, 122 S. Ct. 1942
(2002). The district court correctly applied USSG §2S1.1 in quantifying the loss attributable to the
fraud scheme of defendants convicted of mail fraud under 18 U.S.C. § 1341, conspiracy to commit
money laundering under 18 U.S.C. § 1956(h), six counts of money laundering under
81956(a)(1)(A)(i), and three counts of making false declarations in a bankruptcy case under 18 U.S.C.
8 152(3). The Fourth Circuit ruled that the district court’s determination of the loss attributable to their
fraud scheme was correct despite the defendants contention that certain amounts of money paid by
three non-testifying investors and funds obtained in good faith should not have been included. The
Fourth Circuit cited United States v. Loayza, 107 F.3d 257, 266 (4th Cir. 1997), to state that the
“determination of loss attributable to a fraud scheme is a factual issue for resolution by the district court
and we review such afinding of fact only for clear error.” The court in this case found no error in the
district court's determination under USSG §2S1.1 of the amount of money involved in this type of crime
because it is an indicator of the magnitude of the commercia enterprise.
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Part T Offensesinvolving Taxation

82T73.1 Evading Import Duties or Restreitions (Smugaling); Receiving or Trafficking in
Smuaggled Property

United Sates v. Hassanzadeh, 271 F.3d 574 (4th Cir. 2001). The district court did not err
in sentencing a defendant for aiding and abetting the making of a false statement and illegally importing
carpets of Iranian origin, violating 18 U.S.C. 88 542 and § 545 respectively. Hassanzadeh challenged
his sentence on three grounds: the method used to calculate the loss figure on which his offense level
was based, the value assigned to the carpets, and the inclusion in the sentencing calculation of carpets
made before the state of Iran came into existence. The Fourth Circuit held that the calculation used by
the court, 25 percent of the items' fair market value in the United States, applies to “items for which
entry is prohibited, limited, or restricted,” and “harmful” under USSG 82T3.1. The court cited the
comment of that guideline, noting the Sentencing Commission’s emphasis that the evaded duty “may not
adequately reflect the harm to society or protected industries.” Seeid. at 578. While the defendant
correctly argued that the carpet industry is not a protected industry, the goods for which he was
convicted were specifically banned by an Executive Order, which sought to “ensure that the United
States imports of Iranian goods and services will not contribute financial support to terrorism or to
further aggressive actions against non-belligerent shipping.” See Exec. Order No. 12,613, 31 C.F.R. §
560.201 (1987). According to the Fourth Circuit, contribution of financia support to terrorism
constitutes greater harm to society than harms usually associated with the illegal importation of goods.
Thus, the goods in question clearly fit the definition of posing a significant “harm to society” and
received the correct calculation.

The court also found that the district court did not err in its appraisa vaue of the carpets. The
district court based its estimated va ue of the carpets on numbers given by experts during the trial. This
was the correct manner in which afixed value is assigned according to Anderson v. Bessemer City;,
470 U.S. 564, 575 (1985), which stated, “findings based on the credibility of witnesses require great
deference to the trial court’sfindings.” In addition, the Fourth Circuit stated that the district court
correctly noted that the offense level the defendant received would have been the same regardless of
whether the court accepted the Government expert’s appraisal, or whether it averaged that estimate
with that of the defendant’s expert.

Finally, the Fourth Circuit found that the inclusion of the 42 carpets made before 1935 in the
calculation of the loss amount for sentencing purposes was aso correct. The defendant had argued that
the carpets created before 1935 should not be included as “goods of Iranian origin” because Iran was
not recognized as a state until 1935. The Fourth Circuit disagreed stating that “the language, history
and purpose the Executive Order (and the regulations interpreting it)” indicate that rugs made prior to
1935 in the area currently known as Iran are “goods of Iranian origin.” Seeid. at 582. Accordingly,
the importation of these rugs was banned and they should have been included in calculating the loss
amount.
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Part X Other Offenses

82X3.1 Accessory After the Fact

United States v. Godwin, 253 F.3d 784 (4th Cir. 2001). The defendant was convicted of
harboring a fugitive in violation of 18 U.S.C. § 922(g). The district court erred when it used, as the
base offense level for the defendant, the fugitive's actual offense level rather than using the level for the
underlying offense. The applicable guideline for harboring a fugitive is the accessory-after-the-fact
guideline, 82X 3.1, under which subsection (a) sets the base level at “6 levels lower than the offense
level for the underlying offense.” The “underlying offense” is defined in Application Note 1 as “the
offense as to which the defendant is convicted of being an accessory,” i.e., the fugitive's offense.

USSG 82X3.1, comment (n.1). Thefugitive in this case was convicted of possession of afirearm by a
prohibited person, which carries a base offense level of 14 under 82K2.1(a)(6). Instead of using a
base offense level of 14, the district court used the base level of 24 for the defendant, the level that the
fugitive was actually sentenced to and which reflected enhancements for crimina history. The Fourth
Circuit held that there is no support for this interpretation in the language of 82X 3.1, because that
guideline refersto the level of the “underlying offense” and not the level actually applied to the “principa
offender.” Godwin, 253 F.3d at 787. The Fourth Circuit found support in an analogous decision in
the Sixth Circuit, United States v. Hendrick, 177 F.3d 547 (6th Cir. 1999), in which the court applied
the same “plain language” reasoning to the aider-and-abettor guideline (§2X2.1). The court further
reasoned, that if the Commission had intended for the crimina history of the fugitive to determine the
harborer’s base offense level, they could have easily made reference to the principal’ s actual offense
level. The court noted, however, that the base level could be higher than 14 if the principa had
received enhancements for the firearms charge pursuant to USSG §2K 2.1 which “involve the actual
conduct of the [principal] in the context of the charged offense,” as opposed to “ enhancements based
on the crimina history” of the principa. 1d. at *4.

CHAPTER THREE: Adjustments

Part A Victim-Related Adjustments

83A1.1 Hate Crime Motivation or Vulnerable Victim

United States v. Bonetti, 277 F.3d 441 (4th Cir. 2002). The district court did not err in
holding that the adjustment under USSG §3A 1.1 for a vulnerable victim applied only to the victim’'s
vulnerability and not to the duration of the offense. The victim in question was brought to the United
States by the defendant. She was completely dependant on the defendant as she did not speak the
language, did not have control over her own passport or visa, and was illiterate. The defendant and his
wife kept her in virtually slave-like conditions, they did not pay her, forced her to work as many as 15
or more hours a day, and the defendant’ s wife regularly abused her. The defendant charges that
because the district court made an adjustment to his sentence under USSG 8§3A1.1, there can be no
further departure based on the duration of the offense. The appellate court held that there was nothing

U.S Sentencing Commission Fourth Circuit
February 10, 2003 Page 21



in the record to support the contention that the district court considered duration as a factor in the
USSG 83A1.1 adjustment.

§3A1.2 Officid Victim

United Satesv. Harrison, 272 F.3d 220 (4th Cir. 2001). The district court correctly applied
adjustments for assault on an officer and reckless endangerment during flight under 883A1.2(b) and
3C1.2. Defendants Harrison and Burnett pled guilty to armed bank robbery, 18 U.S.C. § 2113(a),
(d), and using or carrying afirearm in a crime of violence, 18 U.S.C. 8 924(c). After robbing a bank,
the defendants engaged police in a high-speed multiple car chase during which an accomplice fired
shots at officers and both vehicles crashed. The defendants argued that the adjustments made were
based on the same conduct. The Fourth Circuit found that the adjustments made under USSG
883A1.2 and 3C1.2 were not erroneous because each was based on separate conduct. The court
cited severa cases, including United States v. Rivera-Alicea, 205 F.3d 480 (1st Cir.), cert. denied,
531 U.S. 909 (2000), which held that a high speed chase and shots fired at officers separately
endangered police and the public.

The court also found that USSG §83A1.2 and 3C1.2 were applied correctly to Harrison. Even
though he was not carrying a gun, Harrison was accountable for the reasonably foreseeable conduct of
the others involved in the furtherance of the jointly undertaken criminal activity under USSG §1B1.3.
The court also held that the district court did not err in finding that Harrison could reasonably foresee
that one of his armed codefendants could fire a weapon that would create arisk of serious bodily injury
and that Harrison “aided and abetted conduct that created a substantial risk of death or serious bodily
injury to the children in the getaway cars and the public during the high-speed flight that followed the
robbery.”

Part B Rolein the Offense

§3B1.1 Aqggravating Role

United Sates v. Nicolaou, 180 F.3d 565 (4th Cir.1999). The district court did not err in
applying aleadership enhancement after the defendant’s related offenses were grouped. The
defendants were convicted of conducting an illegal gambling business, money laundering, and income
tax charges. After grouping the offenses, the district court applied a four-level enhancement for
leadership in the organization pursuant to USSG 83B1.1(a). The defendant argued that the role
adjustment should have been applied to individual offenses before grouping. The appellate court
rejected this reasoning, holding that the law in the Fourth Circuit is clear that arole in the offense
adjustment is applied after related offenses are grouped. See United States v. Hartzog, 983 F.2d 604
(4th Cir. 1993). Furthermore, the appellate court concluded that defendant’s gambling offenses were
relevant conduct under the guidelines because they occurred during the commission of, and in
preparation for “the money laundering.” USSG 81B1.3(a)(1). Without the gambling operation, there
would have been no ill-gotten gains to launder. The gambling organization was relevant conduct under
USSG 8§1B1.3(a)(2) because the money laundering counts themselves were grouped based on the
amount of money laundered under USSG 83D1.2(d).
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United States v. Turner, 198 F.3d 425 (4th Cir. 1999), cert. denied, 529 U.S. 1061 (2000).
The appellate court held that because the offense of intentionally killing and causing the intentiona killing
of an individua while engaging in a continuing crimina enterprise did not include a supervisory role asan
element of the offense, a two-point adjustment pursuant to USSG §3B1.1(c) for the defendant’srolein
the offense was not impermissible double counting. The defendant was convicted of engaging in a
continuing crimina enterprise (CCE), intentiondly killing an individua while engaging in a CCE, and
racketeering charges. The district court found that the defendant had a leadership role in the murder
and applied a USSG §3B1.1(c) enhancement. The defendant contended that the intentional killing and
causing the intentional killing of an individual while engaged in a CCE aready includes a defendant’s
supervisory role as an element, and that the enhancement is double counting. The appellate court
concluded that although conducting a continuing criminal enterprise in violation of 21 U.S.C. § 848
includes a supervisory role as an element, the section 848(e)(1)(A) offense does not. Therefore,
because the section 848(e)(1)(A) offense does not include a supervisory role as an element, the district
court’s application of an adjustment for the defendant’ s role in the offense is neither double counting nor
impermissible.

83B1.2 Mitigating Role

United States v. Pratt, 239 F.3d 640 (4th Cir. 2001). The district court did not err by
refusing to grant a downward adjustment for minor participation in the crime. The defendant was
convicted of conspiracy to distribute cocaine. The court held that whether or not the defendant is a
minor participant in the conspiracy is measured not only by comparing hisrole to that of his
codefendants, but also by determining whether his**conduct is material or essentia to committing the
offense’” Id. at 646. See also United States v. Palinkas, 938 F.2d 456, 460 (4th Cir. 1991). The
district court’s determination that the defendant was a“major player” in the conspiracy was not clearly
erroneous Where he was aware that the drugs were in the car, the drugs were found in his possession,
he transported cocaine for the same conspirators in the past, he rented the car and hotel room, and he
accompanied other co-conspirators throughout the entire trafficking trip. 1d.

See United States v. Washington, 146 F.3d 219 (4th Cir.), cert. denied, 525 U.S. 909
(1998), 81B1.8, p. 5.

83B1.3 Abuse of Position of Trust or Use of Special Skill

United States v. Akinkoye, 185 F.3d 192 (4th Cir. 1999), cert. denied, 528 U.S. 1177
(2000). The district court did not err in applying an abuse of trust enhancement, pursuant to USSG
83B1.3. The defendant, areal estate agent, used client’s financia information to obtain credit cards.
He would then access the victim’s mail by using keys to the home provided by the client. The
defendant contended that real estate agents do not occupy a position of trust, or in the aternative, that
the only victims were the banks, with whom he held no position of trust. The appellate court rejected
the defendant’ s argument, noting that in the Fourth Circuit, a mechanistic approach to the abuse of trust
departure that excludes defendants from consideration based on their job titles has been rejected. See
United Sates v. Gordon, 61 F.3d 263 (4th Cir. 1995). The appellate court noted that several factors
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should be examined in determining whether a defendant abused a position of trust. Those factors
include: 1) whether the defendant had either special duties or special access to information not
available to other employees; 2) the extent of discretion the defendant possesses; 3) whether the
defendant’ s acts indicate that he is “more culpable than the others’ who are in positions similar to his
and engage in crimina acts; and 4) viewing the entire question of abuse of trust from the victim’'s
perspective. The appellate court stated that in reviewing the factors in the defendant’ s case, the district
court did not err in determining that the defendant held a position of trust. First, the defendant had
special access to information as areal estate agent. The agency’s clients not only gave the agency
confidential information, but also keysto their homes. In addition, the defendant’ s position made his
criminal activities harder to detect. Finally, although the banks may have ultimately borne the financial
burden, the clients were victimized as well because their identities and credit histories were used to
facilitate the crime.

United States v. Godwin, 272 F.3d 659 (4th Cir. 2001), cert. denied 122 S. Ct. 1942
(2002). Thedistrict court correctly enhanced the defendants' sentence by two levels for abuse of a
position of trust according to USSG 83B1.3. The defendant was charged with mail fraud under 18
U.S.C. § 1341, conspiracy to commit money laundering under 18 U.S.C. § 1956(h), six counts of
money laundering under section 1956(a)(1)(A)(i), and three counts of making false declarationsin a
bankruptcy case under 18 U.S.C. § 152(3). The Fourth Circuit stated that the adjustment was
permitted because the sentencing court found ample evidence to support an abuse of position of trust.
USSG 83B1.3 says that the enhancement applies where the defendant “ perpetrates a financial fraud by
leading an investor to believe the defendant is a legitimate investment broker.” Evidence of such actions
in this case included the defendant’ s solicitation of investors through her work as an accountant and as a
tax preparer as well as testimony from witnesses who stated that they gave money to the defendant
because they trusted her.

United States v. Gormley, 201 F.3d 290 (4th Cir. 2000). The district court erred in applying
aUSSG §3B1.3 special skill enhancement. The defendant operated a tax preparation business out of
his convenience store. He was not an accountant and had no special training in the area of tax
preparation. The defendant was convicted of conspiracy to defraud the government and filing
fraudulent claims. The district court applied a USSG 83B1.3 specia skills enhancement, relying on the
fact that the defendant used some specia skills, and that he availed himself of services of co-
conspirators who had specia skills. The appellate court reversed, concluding that the defendant did not
have special skills, and that his co-conspirators skills were not relevant to the enhancement. The
appellate court noted that “role in the offense” adjustments, such as the specid skill enhancement, are
based on a defendant’ s status, not based on a co-conspirator’s action. See United States v. Moore,
29 F.3d 175 (4th Cir. 1994). Therefore, to the extent the district court relied on the special skills of the
defendant’ s co-conspirators, it committed clear error. The district court also erred in its interpretation
of the guidelines by concluding that tax preparation as practiced by the defendant was a special skill.
The appellate court noted that a specia skill usually requires substantial education, training or licensing,
and that the record reflected that the defendant did not have any formal training in the areas of tax
preparation. The defendant only had experience in tax preparation, a skill that millions of Americans
exercise every year. Hisrolein the conspiracy was to gather information from clients and to fabricate
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dependents, income information, filing status, and tax credit claims. These are not skills that one
normally obtains through substantial training. Thus, the appellate court reversed the district court,
concluding that the defendant did not possess a special skill within the meaning of USSG §3B1.3.

United States v. Mackey, 114 F.3d 470 (4th Cir. 1997). The defendant worked as one of
two group leaders in the Sales Audit Department at Woodward and Lothrop department stores. She
held this position for ten years. The defendant used her computer authorization code to perpetrate
fraudulent returns of merchandise credits totaling approximately $40,000. The district court enhanced
the defendant’s sentence two levels under USSG 8§3B1.3 of the sentencing guidelines for "Abuse of
Position of Trust or Use of Specia Skill." The defendant argued that the enhancement was
unwarranted because her position did not fall within the definition of "public or private trust." The
defendant relied on United States v. Helton, 953 F.2d 867 (4th Cir. 1992), to support her argument
that her position was functionally equivalent to an ordinary bank teller. The district court rejected
defendant's argument and distinguished Helton. The defendant was one of two group leaders in the
department and possessed a computer authorization code that others did not and used that code to
conceal the fraudulent transactions. The fraud committed by the teller in Helton did not require any
special access. The appeals court affirmed the district court's conclusions and the two-level
enhancement.

See United States v. Moore, 29 F.3d 175 (4th Cir. 1994), 81B1.3, p. 3.

§3B1.4 Using a Minor to Commit a Crime

United Sates v. Murphy, 254 F.3d 511 (4th Cir.), cert. denied, 534 U.S. 1073 (2001). The
district court did not err by enhancing the defendant’ s base offense level by two points pursuant to
USSG §3B1.4, which alows an enhancement for using a minor to commit a crime. The defendant,
who was under 21 when the crime was committed, was convicted of a carjacking during which he
directed a minor to get into the car and hold a gun to the victim’s head as they were being chased by
the police. The court held that the plain language of the congressional directive to “promulgate
guidelines or amend existing guidelines to provide that a defendant 21 years of age or older who has
been convicted of an offense shall receive an appropriate sentence enhancement if the defendant
involved a minor in the commission of the offense,” did not expresdy prohibit ayounger defendant from
receiving such an enhancement. Id. at 513. Absent an express prohibition, the Commission was within
its discretion to expand the class of defendants subject to the enhancement to those younger than 21
years of age.

Part C Obstruction

83C1.1 Obstruction or Impeding the Administration of Justice

United States v. Godwin, 272 F.3d 659 (4th Cir. 2001), cert. denied, 122 S. Ct. 1942
(2002). Thedistrict court correctly enhanced the defendants’ sentence for obstruction of justice under
USSG 8§3C1.1. The defendants were charged with mail fraud under 18 U.S.C. § 1341, conspiracy to
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commit money laundering under 18 U.S.C. § 1956(h), six counts of money laundering under section
1956(a)(1)(A)(i), and three counts of making false declarations in a bankruptcy case under 18 U.S.C.
8 152(3). Thedistrict court found the defendants guilty of perjury after they testified that they lacked
fraudulent intent. The Fourth Circuit stated that USSG 83C1.1 permits an increase in the defendant’s
offense level by two levelsif the defendant commits perjury by giving “false testimony concerning a
material matter with the willful intent to provide false testimony, rather than as a result of confusion,
mistake, or faulty memory.” See United Sates v. Dunnigan, 507 U.S. 87, 96 (1993); United States
v. Keith, 42 F.3d 234 (4th Cir. 1994). Because the defendants fulfilled this requirement, the court
applied the enhancement accordingly.

United States v. Gormley, 201 F.3d 290 (4th Cir. 2000). The defendant was convicted of
conspiracy to defraud the United States and filing fraudulent tax return claims in connection with arapid
refund enterprise. The defendant appealed only his sentence specifically with respect to an
enhancement for obstruction of justice and an enhancement for use of a specia skill. After the tria, but
before sentencing, the probation officer charged with preparing the presentence report interviewed the
defendant. According to the probation officer, the defendant denied knowingly listing false information
on the tax returns, recording only the information provided to him by his clients, the validity of which he
did not investigate. As aresult, the defendant denied engaging in any crimina activities. Noting a
“denid of guilt” exception to the obstruction of justice enhancement (see USSG §3C1.1, comment.
(n.1)), the appellate court nevertheless affirmed its application inasmuch as the defendant’ s statements
to the probation officer “went beyond merely denying his guilt and implicated his taxpayer clientsin the
scheme to defraud the IRS,” and were material inasmuch as the statements could have affected the
sentence ultimately imposed. See USSG 8§3C1.1, comment. (n.3(h)); United Sates v. Dedeker, 961
F.2d 164, 167 (11th Cir. 1992) (stating threshold for materiality is “conspicuousy low”). The appellate
court, in dicta, also noted that it declined to adopt the Eleventh Circuit’s position in United States v.
Gardiner, 955 F.2d 1492 (11th Cir. 1992), that a presentence explanatory assertion of innocence,
similar to one in the instant case, could not be material to sentencing as a matter of law inasmuch asto
believe the assertion would require disregarding the jury’ s verdict.

United Sates v. Hudson, 272 F.3d 260 (4th Cir. 2001). The Fourth Circuit reversed the
decision of the district court, finding that it improperly applied USSG 83C1.1 after the defendant fled
and failed to appear at his sentencing hearing. The defendant pled guilty to drug trafficking and was
released on bond pending sentencing. He then failed to appear at his sentencing hearing because he
feared the length of his upcoming sentence. The evidence of the defendant’ s conduct was undisputed.
The defendant failed to appear at scheduled meetings and avoided apprehension by police for more
than six months. The district court refused to enhance Hudson’ s sentence because it accepted his
explanation for his absence. The Fourth Circuit held that his flight served as awilful obstruction of
justice and remanded the case so that the defendant could receive the sentence he deserved.
According to the court, “83C1.1 directs a sentencing court to increase a defendant’ s offense level by
two levelsif the defendant willfully obstructed or impeded the administration of justice during the course
of the investigation, prosecution or sentencing of the instant offense of conviction, and the obstructive
conduct related to the defendant’ s offense of conviction and any relevant conduct.” USSG 83C1.1,
comment. (n.4(g)).
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United Satesv. Stewart, 256 F.3d 231, 253 (4th Cir.), cert. denied, 122 S. Ct. 633 (2001).
The district court did not err by finding that defendant obstructed justice and by enhancing defendant’s
sentence by two levels pursuant to USSG 83C1.1 where the defendant engaged in continuous
misconduct throughout the trial, making gun-like hand gestures and shouting outside the jury room in an
attempt to intimidate the jurors.

United States v. Sun, 278 F.3d 302 (4th Cir. 2002). The district court did not err when it
enhanced the sentence of a defendant because he willfully made materially false statements when he
testified in his defense at trial. The defendant was convicted of conspiracy to export defense articles on
the United States Munitions List without a license and conspiracy to commit money laundering in
violation of 19 U.S.C. § 371, 18 U.S.C. § 1956(a)(2), and 22 U.S.C. § 2778. Section 3C1.1 permits
the court to raise a defendant’ s offense level two levelsif the defendant “willfully obstructed or impeded
... the adminigtration of justice during the course of the investigation, prosecution, or sentencing of the
instant offense of conviction.” The obstruction of justice enhancement must be applied if the defendant
commits or suborns perjury according to USSG §3C1.1 (n.4(b)). Under United States v. Smith, 62
F.3d 641, 646 (4th Cir. 1995), in order to apply the obstruction of justice enhancement based on
perjury, the sentencing court, by a preponderance of the evidence must find three components: (1) the
defendant gave false testimony, (2) about a materia matter (3) with the wilful intent to deceive. The
enhancement in perjury situations is not automatic every time a defendant is convicted. In thisinstance,
the district court found that the defendant made several materially false statements with the willful intent
to deceive the court including his reliance on the advice of counsel, on the advice of a State Department
official, and in hisdenia of hisintent when he committed the illegal act. Because the defendant lied
about these material issues and matters at the heart of the case, the court found sufficient willful intent to
deceive and rejected the defendant’ s challenge to the two-level increase.

83C1.2 Reckless Endangerment During Flight

United States v. Chong, 285 F.3d 343 (4th Cir. 2002). The district court erred in applying a
two-level enhancement for reckless endangerment based on USSG §1B1.3(a)(1)(B). The defendant
pled guilty to conspiracy to possess with intent to distribute more than 50 grams of cocaine base and
possession with intent to distribute 50 grams of cocaine base. Her offense level was enhanced by two
levels because a codefendant, in an attempt to flee the police, drove down a one-way street and
crashed the vehicle. Under USSG §3C1.2, a defendant’ s offense level may be increased 2 levels for
“reckless creat[ion of ] a substantial risk of death or serious bodily injury to another person in the course
of fleeing from alaw enforcement officer.” The behavior was applied to the defendant’ s offense level
based on the relevant conduct provisions of USSG §1B1.3. However, the appellate court stated that
provisions of USSG §1B1.3 are only to be applied absent any specifications to the contrary.
Application Note 5 of 83C1.2 limits the defendant’ s responsibility for acts of another to circumstances
in which he “aided or abetted, counseled, commanded, induced, procured, or willfully caused that
conduct.” The appellate court held that in order to apply the behavior of a codefendant there must be
“some form of direct or active participation consistent with Application Note 5." Therefore the
appellate court vacated the defendant’ s sentence and remanded the case for resentencing.
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United Satesv. Harrison, 272 F.3d 220 (4th Cir. 2001). The district court correctly applied
adjustments for assault on an officer and reckless endangerment during flight under USSG 883A1.2(b)
and 3C1.2. Defendants Harrison and Burnett pled guilty to armed bank robbery, 18 U.S.C. §

2113(a), (d), and using or carrying afirearm in a crime of violence, 18 U.S.C. § 924(c). After robbing
abank, the defendants engaged police in a high-speed multiple car chase during which an accomplice
fired shots at officers and both vehicles crashed. The defendants argued that the adjustments made
were based on the same conduct. The Fourth Circuit found that the adjustments made under USSG
883A1.2 and 3C1.2 were not erroneous because each was based on separate conduct. The court
cited several cases, including United States v. Alicea, 205 F.3d 480 (1st Cir.), cert. denied, 531 U.S.
909 (2000), which held that a high speed chase and shots fired at officers separately endangered police
and the public.

Part D Multiple Counts

§3D1.2 Groups of Closely Related Counts

United States v. Pitts 176 F.3d 239 (4th Cir.), cert. denied, 528 U.S. 911 (1999). The
appellate court upheld the district court’s decision not to group the defendant’ s attempted espionage
and conspiracy to commit espionage convictions for sentencing purposes. The district court determined
that the defendant’s conduct was not a single course of conduct with a single objective as contemplated
by USSG 83D1.2. The appellate court stated that counts which are part of a single course of conduct
with asingle criminal objective and represent one composite harm to the same victim are to be grouped
together. However, if the defendant’s criminal conduct constitutes single episodes of criminal behavior,
each satisfying an individual—albeit identical—goal, then the district court should not group the offenses.
In the case at bar, the district court properly determined that the counts of conviction did not congtitute
asingle course of conduct with a single objective, and that the counts should not be grouped together.
The appellate court noted that the district court carefully considered the undisputed facts that the counts
depended upon two separate time periods, involved the supplying of information to two distinct sets of
people in two separate locations, and resulted in the passage of an entirely different category of
sensitive materials involving separate and distinct instances of harm. Furthermore, the defendant’s
actions were not connected by a common criminal objective.

United States v. Walker, 112 F.3d 163 (4th Cir. 1997). The district court correctly
calculated the defendant's sentence involving mail fraud and money laundering. The district court
grouped the counts together pursuant to USSG §3D1.2(d) and applied the higher base offense level for
money laundering under USSG 83D1.3(b). Along with other adjustments, the defendant received a
four-level specific offense characteristic increase under the money laundering guideline because the
fraudulent scheme involved between $600,000 and $1,000,000. The defendant argued that in
determining his specific offense characteristic, the district court should have considered only $5,051.01
in fictitious interest payments specifically identified in the money laundering counts of the indictment.
The government argued that al of the allegations in the mail fraud counts, which the defendant
conceded involved $850,913.59, were incorporated into the money laundering counts by the grand
jury. Furthermore, the facts of the case established that the mail fraud and money laundering crimes
were interrelated. The Fourth Circuit held that the defendant's money laundering was part of the
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fraudulent scheme because the funds were used to make fictitious interest payments. The defendant
essentially conceded the offenses were closely related when he pleaded guilty to money laundering
under the particular provision of the statute that forbids conducting financia transactions involving the
proceeds of a specified unlawful activity "with the intent to promote the carrying on of [the] specified
unlawful activity." Additionally, the circuit court found that the sentencing guidelines permitted the
district court to use the amount of money the defendant obtained through mail fraud as the basis for
calculating his specific offense characteristic under the money laundering guideline. The court relied on
the Eleventh Circuit's decision in United States v. Mullens, 65 F.3d 1560, 1564 (11th Cir. 1995),
cert. denied, 517 U.S. 1112 (1996), which held that a court was "required to consider the total
amount of fundsthat it believed was involved in the course of the crimina conduct” when determining
the specific offense characteristic under the money laundering statute.

Part E Acceptance of Responsibility

8§3E1.1 Acceptance of Responsibility

United Satesv. Dickerson, 114 F.3d 464 (4th Cir. 1997). The district court erred in giving
the defendant credit for acceptance of responsibility and for reducing his sentence pursuant to USSG
83E1.1. On appedl, the government argued that the district court improperly adjusted the defendant's
sentence based on two grounds: the defendant saved both the court and the government real timein
both having to go through with ajury tria; and the defendant never indicated at tria that he did not
accept the fact that he lied. The Fourth Circuit held that the lower court erred in basing the defendant’s
sentence reduction on those two factors. The guidelines make no distinction between a bench and a
jury trial. The relevant distinction is between a defendant who puts the government to its burden of
proof at trial and a defendant who does not request atrial. See USSG §3E1.1, comment (n.2).
Additionally, the circuit court found that, at least in part, the defendant went to tria to attempt to prove
that hislies to the grand jury were not "material.” Because materidity is an essential element of any
perjury offense, in asserting his lies were not "materid," the defendant challenged his "factua guilt." For
these reasons, the defendant did put the government to its burden and, therefore, the defendant was not
entitled to an acceptance of responsibility reduction.

United Sates v. Hudson, 272 F.3d 260 (4th Cir. 2001). The Fourth Circuit reversed the
district court ‘s decision to grant the defendant a reduction in his sentence under USSG §3E1.1
because of his acceptance of responsibility. The defendant pled guilty to drug trafficking, 21 U.S.C.

8 841(a)(1). However, because the Fourth Circuit found that the defendant had engaged in conduct
that constituted obstruction to justice, the reduction was precluded. The court found that the defendant
could not demonstrate that his circumstances presented an “ extraordinary case” enough to warrant an
acceptance of responsibility reduction even when the defendant’ s conduct supported an obstruction of
justice. Therefore, the case was remanded to the district court so that the defendant could receive the
appropriate sentence.

United Sates v. Pauley, 289 F.3d 254 (4th Cir. 2002). The district court did not err in its
refusal to reduce defendant’s base offense level for acceptance of responsibility. The appellate court
held that there was no error because defendant clearly did not accept responsibility. The court asserts
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that since USSG 83E1.1 states that “a defendant who falsely denies, or frivolously contests, relevant
conduct that the court determines to be true has acted in a manner inconsistent with acceptance of
responsibility.” Here, the defendant filed an appeal denying the amount of drugs ascribed to him by the
court under arelevant conduct analysis and he aso denied his culpability in the murders listed as
relevant conduct by the court. The appellate court agrees with the district court that such denials do not
constitute acceptance of responsibility.

United Sates v. Ruhe, 191 F.3d 376 (4th Cir. 1999). The defendant was convicted of
conspiring to transport stolen property and aiding and abetting. The defendant appealed the district
court’s denia of granting an adjustment for acceptance of responsibility, arguing that it was clear error
for the district court to refuse to consider his polygraph evidence at sentencing given that such evidence
clearly entitled him to a downward departure. The polygraph evidence, however, only indicated
defendant’ s continued denial of responsibility because it only served as evidence that he did not realize
that the property was stolen, i.e., that he did not commit the crime for which he was charged.
Consequently, the district court did not commit any error in denying the decrease for acceptance of

responsibility.
CHAPTER FOUR: Criminal History and Criminal Livelihood
Part A Criminal Hitory

84A1.1 Criminal History Category

United States v. Dixon, 230 F.3d 109 (4th Cir. 2000). The appellate court held that
suspended time on a defendant’ s prior state convictions should not count as time served under the
sentencing guidelines. The appellate court vacated the district court’ s sentence and remanded for re-
sentencing. The defendant pled guilty to possessing crack cocaine with intent to distribute. The district
court assigned the defendant two criminal history points for a prior sentence he received in Florida state
court. The defendant’s prior sentence in Florida was for aggravated battery. He was sentenced to
serve 60 days in jail with credit for time served, which was 23 days. The 60-day jail sentence was
suspended and he was put on probation. Subsequently, Dixon had his probation revoked and the
Florida court sentenced him to time served, which was 35 days. Thus, in total, the defendant served 58
days in prison for the Florida charges. The district court concluded that all 60 days of the original
sentence should be counted toward the 60-day threshold in USSG 84A1.1(b) and assigned two points
for the offense. The defendant appealed, arguing that he should have received only one crimina history
point. The defendant contended that because his sentences were suspended, he only served atotal of
only 58 days, which would be 2 days short of the 60 days under USSG 84A1.1(b). The appellate
court initially noted that USSG 84A1.2(k)(1) and Application Note 11 instruct that the terms of
imprisonment should be aggregated. Further, the appellate court, relying on a Third Circuit case similar
to the case at bar, concluded that USSG 84A1.2(b)(2) instructs that suspended sentences are counted
by the time not suspended, rather than the time imposed. In United States v. Tabaka, 982 F.2d 100,
102 (3d Cir. 1992), the Third Circuit held that “if part of a sentence of imprisonment was suspended,
then a ‘ sentence of imprisonment’ refers only to the portion that was not suspended.” Therefore, as
Dixon had only part of his sentence suspended, the court must use the time served to determine if the
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defendant served 60 daysin prison. Because Dixon actually served only 58 days imprisonment, heis
not eligible for the “at least sixty” day requirement in USSG 84A1.1(b). Therefore, the appellate court
vacated the defendant’ s sentence with instructions that the district court must award only one point in
the criminal history category under USSG 84A1.1. See also United Statesv. Levenite 277 F.3d
454 (4th Cir.), cert. denied, 122 S. Ct. 2312 (2002) (the district court properly applied enhancement
under USSG 84A1.1(a) where the defendant served only 2 days for a conviction for which a maximum
sentence of 23 months was imposed).

84A1.2 Definitions and I nstructions for Computing Crimina History

United Satesv. Huggins, 191 F.3d 532 (4th Cir. 1999), cert. denied, 529 U.S. 1112
(2000). The defendant was convicted of conspiracy to possess marijuana with intent to distribute and
aiding and abetting possession with intent to distribute marijuana. The defendant appealed the district
court’s sentencing him as a career offender. Pursuant to USSG 84B1.1(3), to qualify as a career
offender, a defendant must have been convicted of at least two prior feloniesinvolving either a crime of
violence or a controlled substance. Section 4A1.2(a)(2) provides that prior sentences imposed in
unrelated cases are counted separately, but prior sentences imposed in related cases are counted
together as a single sentence, such as when they were consolidated for trial or sentencing. Although the
defendant’ s two prior felony convictions were consolidated for sentencing, because there was an
intervening arrest, the sentences were not related. See USSG 84A.1.2, comment. (n.3).
Consequently, the two prior felony convictions properly were considered as separate for purposes of
qualifying the defendant as a career offender.

United States v. Mason, 284 F.3d 555 (4th Cir. 2002). The district court erred when it used
ajuvenile sentence in a determination of the defendant's career offender status. The appellate court
held that the defendant’ s robbery conviction, sustained when he was a juvenile cannot be used to
compute his career offender status. Under Application Note 7 to 84A 1.2, a conviction may only be
counted if it was an adult conviction. Only convictions counted under 84A 1.2 can be used for the
purpose of determining career offender status under 84B1.1. The defendant pled guilty to distributing
cocaine base in violation of 21 U.S.C. § 841(a)(1). The probation office recommended that the court
categorize the defendant as a career offender based on his two prior convictions, one of which was a
juvenile sentence. According to USSG 84A1.2(d), because the defendant received a juvenile sentence
for the robbery offense and it occurred more than five years prior to the instant offense, the court may
not include it in determining the defendant’s criminal history category or his career offender status.
West Virginialaw permits a juvenile to be sentenced in adult court as a juvenile, and the district court
erred when it assumed that his juvenile sentence was an adult sentence smply because he had an adult
conviction.

United States v. Sewart, 49 F.3d 121 (4th Cir. 1995). The district court erred by enhancing
the defendant's criminal history pursuant to USSG 8§4A1.1(e) based upon his 24-day incarceration
pending a state parole revocation hearing that resulted in neither revocation nor re-incarceration. The
defendant pleaded guilty to being afelon in possession of afirearmin 1992. In 1983 he had been
convicted of armed robbery in the state of Maryland, and was paroled after serving five years of his
nine-year sentence. The state issued awarrant for his arrest for burglary and trespass eight months
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after hisrelease, but it was not served until 1992, four years after the alleged parole violations and
amost a year after the expiration of the parole period. The defendant was held in detention for 24 days
pending his parole revocation hearing. Although he was found guilty of the parole violations, the Parole
Commission did not revoke parole or reimpose a sentence, and he was released. The federal district
court added two points to the defendant's criminal history pursuant to USSG 84A1.1(e) because it
considered this detention to constitute "imprisonment on a sentence.” The circuit court, however,
construed USSG 84A1.1(e) to apply to the defendant only if his pre-revocation detention amounted to
an extension or continuation of the origina nine-year sentence for his 1983 conviction. The circuit court
ruled that there was no basis for holding that the detention amounted to an extension of an original
"Imprisonment on a sentence” within the meaning of the guidelines, particularly since the defendant’s
parole was not revoked and the defendant was not re-incarcerated. The circuit court further held that
USSG 84A1.1(e) "does not contemplate the assessment of criminal history points on the basis of
detentions of defendants who are awaiting parole revocation hearings when those hearings do not result
in re-incarceration or revocation of parole.” The appellate court vacated the sentence and remanded
the case for resentencing.

Part B Career Offendersand Criminal Livelihood

84B1.1 Career Offender

United Sates v. Bacon, 94 F.3d 158 (4th Cir. 1996). The district court erred in relying upon
the defendant's allegation that newly discovered evidence proved his innocence of a prior state offense
and in refusing to enhance the defendant's sentence as required under USSG 8§4B1.1. The Court held
that the district court was required to count the previous state offense as a predicate offense because
the defendant did not allege that he was deprived of counsel or of any other constitutional right. Once a
conviction is found to meet the requirements of a predicate offense under USSG 84A 1.2, Application
Note 6 to this section requires the conviction to be considered unless it has been reversed, vacated or
invalidated in aprior case. A defendant may not collaterally attack his prior conviction unless federal or
constitutional law provides a basis for such an attack. The Court noted that 28 U.S.C. § 994 was
enacted to ensure that career offenders received sentences near the maximum term authorized by law
and omitted any authority for collateral attacks under this provision. Therefore, the legidature did not
intend to give career offenders the right of collateral attack on their prior convictions used for the
purpose of sentence enhancement. The Court concluded that this particular defendant lacked authority
for his collateral attack. Asapolicy matter, unrestricted challenges to predicate offenses would place a
substantial burden upon prosecutors forced to defend the predicate offenses and judges forced to hear
the appeals. The Court vacated and remanded the sentence for recalculation characterizing the
defendant as a career offender.

United Sates v. Johnson, 114 F.3d 435 (4th Cir.), cert. denied, 522 U.S. 903 (1997). For
career offender calculation purposes, the date the prior conviction was sustained should control, not the
date of later sentencing as a career offender. The defendant argued that the district court's sentencing
of him as a career offender based on his prior conviction for assault on afemale, which at the time of
the defendant's conviction carried a maximum penalty of two years, could not be used in the career
offender analysis because that offense now carries only a 150-day maximum. The defendant argued
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that North Carolinas recent amendment rendered his prior conviction ineligible for career offender
caculations. Asacase of first impression for the federal courts, the Fourth Circuit held that the date of
the conviction pursuant to USSG 84B1.2(3) of the guidelines provides that the conviction is sustained
on the date the guilt of the defendant is established. The defendant sustained his conviction for assault
on afemalein 1986. In 1986, that offense was punishable by a statutory maximum of two years. Thus,
the assault conviction was properly considered a prior felony conviction for guideline purposes.

United States v. Johnson, 246 F.3d 330 (4th Cir.), cert. denied, 534 U.S. 884 (2001). The
district court did not err in determining that possession of a sawed-off shotgun is a*“crime of violence’
for purposes of the career offender provisions of USSG 884B1.1 and 4B1.2. The defendant was
convicted of possession of crack with intent to distribute and distribution of crack within 1,000 feet of a
public school. His sentence was enhanced by six levels because he met the criteria for a career
offender in USSG §4B1.1. The defendant appealed his sentence, arguing that one criterium was not
satisfied. Specifically, he asserted that his New Jersey conviction for possession of a sawed-off
shotgun was not a crime of violence within the definition in USSG §4B1.2(a) as it did not “otherwise
involve[] conduct that presents a serious potential risk of physical injury to another.” In determining
whether a crime fits the “ otherwise clause,” the court looks first to the indictment, and if that inquiry is
unavailing, it determines whether the crime poses arisk of physical injury in the abstract. In this case,
the indictment for the possession offense was not included in the record. The court, therefore,
proceeded to the “in-the-abstract” inquiry and determined that the possession of a sawed-off shotgun
“aways creates a serious potential risk of physical injury to another.” 246 F.3d 330 at 335. The court
distinguished possession of a sawed-off shotgun from felony possession of a firearm, which the Fourth
Circuit has ruled is not a crime of violence. The court agreed with the reasoning of the Seventh, Eighth,
and Ninth Circuits that “ sawed-off shotguns are ‘inherently dangerous and lack usefulness except for
violent and criminal purposes,’” and is a markedly different type of weapon. Id. at 334 (citations

omitted).

United States v. Martin, 215 F.3d 470 (4th Cir. 2000). The defendant was indicted for bank
robbery, see 18 U.S.C. § 2113(b), but was convicted of bank larceny, alesser included offense. The
defendant appealed the district court’s order sentencing him as a career offender pursuant to USSG
84B1.1. The appellate court agreed with defendant’ s contention that bank larceny is not a crime of
violence, even in the abstract, and therefore, he was not eligible to be sentenced as a career offender.
According to the panel, bank larceny is not one of the qualifying offenses enumerated in USSG
84B1.2(a)(2), nor isit suggested to be a qualifying offense in the accompanying commentary.
Moreover, bank larceny does not contain as an element the use, attempted use, or threatened use of
physical force. Even assuming, but not deciding, that when ajury convicts a defendant of alesser
included offense, it is permissible for sentencing purposes to consider those facts alleged in the original
indictment that correspond to the elements of the lesser included offense, the result does not change.
Conforming the indictment to the bank larceny conviction requires deletion of all references to violence.
As the appellate court may not consider dl the allegations in the indictment, but only those that directly
correspond to the elements of the offense of conviction, the defendant’ s sentence as a career offender
wasin error.
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United States v. Neal, 27 F.3d 90 (4th Cir. 1994). In considering an issue of first impression
in the federal courts, the appellate court reversed the district court's sentencing calculation that included
aNew York state drug possession conviction for purposes of applying USSG §4B1.1, the career
offender guideline. Section 4B1.1 requires the defendant to have at least two prior felony convictions
for acrime of violence or a controlled substance offense. This court joined the Ninth, Fifth, Tenth and
Eleventh Circuits in recognizing that smple possession of drugs is not considered a " controlled
substance offense.” The New Y ork statute under which the defendant was convicted only required an
intent to distribute for one section of the statute; the other sections pertain to simple possession.
Because it was unclear which section of the statute applied to the defendant's convictions, it was
improper for the court to count this conviction for purposes of applying the career offender guideline.

United States v. Pierce, 278 F.3d 282 (4th Cir. 2002). The district court did not err in
sentencing a defendant as a career offender under USSG 84B1.1. The defendant pled guilty to three
counts of bank robbery. At his sentencing hearing, the district court used two prior felony convictions,
one for bank robbery and one for taking indecent liberties with a child, to enhance his sentence as a
career offender. The defendant appealed the conviction for taking indecent liberties with achild asa
“crime of violence" worthy of enhancement under USSG 8§4B1.1. The Fourth Circuit concluded that
the taking indecent liberties with a child was a"crime of violence" because it congtituted a forcible sex
offense and created a serious potentia risk of physical injury. The sentence was affirmed.

United Sates v. Romary, 246 F.3d 339 (4th Cir. 2001). The district court erred in its
determination of the defendant’s career offender status under USSG 8§4B1.1 by not counting a 1987
conviction for breaking and entering for purposes of enhancing the penalty for a 1999 bank robbery
conviction. The defendant had two prior felony convictions which met the definition of “crime of
violence” for purposes of USSG 84B1.1. See USSG §4B1.2(a). Only one of those convictions was
challenged as not meeting the requirements of USSG 84B1.1-the 1987 conviction. The origina
sentence for the 1987 conviction was a ten-year suspended imprisonment with five years of probation.
The district court determined that this conviction could not be used in computing crimind history for the
following reasons: 1) it was a suspended sentence and did not meet the definition of “sentence of
imprisonment” in USSG 84A1.2(b)(2)- definitions and instructions for computing criminal history; 2) it
could, therefore, not be included in the USSG 84A1.2(e)(1) criteriathat is applicable to “ sentencels] of
imprisonment;” and 3) it could not be included under USSG 84A1.2(e)(2), which is applicable to
suspended sentences, because it was not “imposed within 10 years,” but rather 12 years. The Fourth
Circuit held that the district court erred by not considering another basis for including the conviction,
namely to consider the reactivated sentence for the 1987 conviction. Reactivation of the original
sentence upon revocation of probation in 1992 placed the sentence within the definition in USSG
84A1.2(e)(1) because he was incarcerated and, thus, it became a *sentence of imprisonment.”
Because the reimposition of the sentence dates back to the original conviction (1987), it still fell within
the 15-year period required by USSG 84A1.2(e)(1). Insum, the reactivated sentence fit the
requirement of a“sentence of imprisonment . . . whenever imposed, that resulted in the defendant
being incarcerated during any part of such 15-year period.” See USSG 84A1.2(e)(1) (emphasis
added).
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United Satesv. Williams 29 F.3d 172 (4th Cir. 1994). The district court erred in classifying
the defendant as a career offender pursuant to USSG 84B1.1. The defendant was involved in and
pleaded guilty to a cocaine distribution conspiracy that existed between 1988 and 1989. The district
court determined he was a career offender and used as predicate offenses the defendant’s convictions
for second degree burglary, imposed in September 1991, and attempted burglary, imposed in October
1991. He argued that the predicate offenses were not "prior felony convictions' because they occurred
subseguent to the instant offense. The circuit court agreed and held that " convictions sustained
subsequent to the conduct forming the basis for the offense at issue cannot be used to enhance a
defendant’s status to career offender.” See United States v. Bassil, 932 F.2d 342 (4th Cir. 1991).

84B1.2 Definitions of Terms Used in Section 4B1.1

United Satesv. Huggins, 191 F.3d 532 (4th Cir. 1999), cert. denied, 529 U.S 1112
(2000). The defendant was convicted of conspiracy to possess marijuana with intent to distribute and
aiding and abetting possession with intent to distribute marijuana. The defendant appealed the district
court’s sentencing him as a career offender. Pursuant to USSG 84B1.1(3), to qualify as a career
offender, a defendant must have been convicted of at least two prior felonies of either a crime of
violence or a controlled substance. Section 4A1.2(a)(2) provides that prior sentences imposed in
unrelated cases are counted separately, but prior sentences imposed in related cases are counted
together as a single sentence, such as when they were consolidated for trial or sentencing. Although the
defendant’ s two prior felony convictions were consolidated for sentencing, because there was an
intervening arrest, the sentences were not related. See USSG 84A.1.2, comment. (n.3).
Consequently, the two prior felony convictions properly were considered separate for purposes of
qualifying the defendant as a career offender for sentencing purposes.

See United States v. Payton, 28 F.3d 17 (4th Cir.), cert. denied, 513 U.S. 976 (1994),
§2K2.1, p. 16.

84B1.4 Armed Career Criminal

United States v. Cook, 26 F.3d 507 (4th Cir.), cert. denied, 513 U.S. 953 (1994). The
district court erred in concluding that "obstruction of justice” cannot serve as a predicate offense under
the Arm